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J U D G M E N T 

 

1.  This Criminal Revision has been preferred u/s 397/399 

Cr.P.C., against the order dated 26-02-2015 passed by Smt. P. Shyam, 

Sub-Divisional Judicial Magistrate, Sonitpur at Tezpur, dismissing the 

condonation petition filed by the petitioner, in NI Case No. 07/2014.  

 

2.   The facts relevant for consideration of this revision petition, 

as stated by the petitioner in his Revision Petition, are, in brief, as follows:- 

  (a)  that the complainant/Revision Petitioner on 27/01/2014 

filed a N.I case before the Court of Chief Judicial Magistrate, Sonitpur, 
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Tezpur along with a petition vide No. 2/14 u/s 142(2) of N.I. Act seeking 

condonation of delay of almost 9 months in filing the complaint.            

  (b)  The NI Case No. 07 of 14 was transferred to the Court 

of   Sub-Divisional Judicial Magistrate, Sonitpur at Tezpur for disposal. The 

learned Sub-Divisional Judicial Magistrate, Sonitpur at Tezpur, after receipt 

of the case record and after hearing the written objection to the 

condonation petition, filed by the respondent, passed order on 26-02-2015 

dismissing the condonation petition of the Complaint. This order dated 26-

02-2015 is impugned in the instant revision petition.                

 
3.      Learned SDJM(S), Tezpur, while passing the impugned 

order, has, inter-alia,  observed as follows:-  

    “26-02-15.        

  …………… 

On perusal of materials, it can be 

seen that there is no doubt that Advocate 

S.K. Singh was busy with treatment of his 

eldest daughter. As stated by the 

complainant, said learned advocate 

returned just one day prior to the last day 

of limitation. Under those circumstances, 

said learned counsel ought to have left 

instructions with the other advocates in his 

chamber to file the complaint petition 

within time. No due diligence is exhibited 

in this situation especially when said 

learned counsel was going to Delhi for 

treatment of his daughter for a serious 

ailment, for which he did not know how 

much time he would be away and yet he 

did not leave instructions with the other 

advocates of his chamber to do the 

needful. This makes it seen that the 

provisions of statute and the institutions of 

law are being taken for granted.”  

 



Page 3 of 11 
 

Criminal Revision No. 20(S-2)15 Page 3 
 

It is also stated in the impugned order that it was not known 

as to what were the contents of the “brief” that made the complainant 

unable to file this case within the period of limitation. Learned Magistrate 

has observed that the complainant could have down loaded the status 

report of the registered Post sent through internet. She has also stated that 

the cheque return memo could also have been obtained from the 

concerned Bank. She has also observed that  “it appears a little out of way 

that the original cheques were handed over to the advocate of the 

complainant long before the case was due for filing or that no copies of the 

same were kept with the complainant.” 

  Learned Magistrate also observed in the final paragraph of 

the impugned order that- 

 “ It should be remembered that Section 142 

of the NI Act is not a rule but an exception 

and that petitions under this section are to be 

allowed only in rare cases, where delay could 

not have been avoided at any cost. The case 

in hand does not appear to fall in the 

category of a rare case where delay could not 

have been avoided at any cost.”   

 

  Ultimately, the condonation petition as well as the complaint 

u/s 138 of NI Act was dismissed on being barred by limitation.   

     

4.  Learned counsel for the petitioner has challenged the 

impugned order, inter-alia, on the following grounds:- 

   (a) That the impugned order dated 16/02/2015 dismissing 

the condonation petition is bad in the eye of law and is liable to be set 

aside inasmuch as the grounds for rejection as set out in the said order are 

all based on pure presumptions made by the learned SDJM and not on any 

of the facts established by the petitioner. The learned SDJM, while 

deciding the said condonation petition, instead of appreciating the true 

state of affairs, has gone far away from the established rules of evidence 

and assumed some hypothetical situations against the petitioner to 

substantiate the order of rejection.   
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  (b) That the learned SDJM, while dismissing the said 

condonation petition, has further presumed that the petitioner could have 

obtained duplicate copes of status report as to service of notice of 

dishonor from the postal office and return memo from the Bank. But the 

learned SDJM has miserably failed to appreciate the fact that the absence 

of the cheques, the petitioner could not have filed the case, even if the 

said documents were obtained. The learned SDJM has further held that it 

was out of way that the original cheques were handed over to the 

Advocate. Be it mentioned here that it is the ordinary course of conduct to 

hand over the documents to the advocate to file a case because an 

advocate can not conduct a case without the documents. In such a case, 

the presumption made by the SDJM in a contrary way and to base the 

rejection order of the condonation petition upon such presumption is bad 

in the eye of law.     

  (c) That the learned Magistrate below has failed to consider 

the fact that the delay caused in filing the case was not intentional and 

was beyond the control of the petitioner and the petitioner has shown 

sufficient cause explaining the delay.  

  (d) That the learned SDJM has failed to comply with the 

principles laid down in Anantanag & Another Vs. Mst. Katiji and Others, 

AIR 1987 SC 1353, by the Apex Court which should be observed while 

deciding a condonation petition.    

   

5.   I have perused the materials on record and heard learned 

counsel of both sides.   

 

6.  Learned counsel for the revision petitioner has submitted 

that the complainant was not at fault at all. He has stated that the 

complainant has submitted the “brief” of the case to him on 14-04-2013, 

whereas the last date of limitation for filing the complaint u/s 138 of the NI 

Act, in the instant case, was on 30-04-2013. It appears that the 

complainant handed over the “brief” to his counsel well within the period 

of limitation. However, the learned counsel for the petitioner has submitted 

that the counsel himself was busy with the treatment of his elder daughter 

and therefore, he could not file the case within the period of limitation. He 



Page 5 of 11 
 

Criminal Revision No. 20(S-2)15 Page 5 
 

has also submitted that when he came back from Delhi he could not trace 

out the “brief” even after vigorous search and ultimately it was found on 

26-01-2014 in a stack of old disposed of files. Learned counsel for the 

petitioner has also submitted that he had searched for the “brief” of the 

case on many holidays, Sundays and second Saturdays even in presence of 

the complainant. Further, it is stated that the complainant on finding the 

“brief” on 26-01-2014 without making any further delay filed the case on 

26-01-2014. The learned counsel for the complainant Mr. Sudesh Kumar 

Singh, who is the engaged counsel for the complainant in the trial court 

has also very fairly admitted that it is the counsel (he himself) who is fault 

not his client and therefore, the client should not suffer the fault of his 

counsel. In this regard, learned counsel has also cited a ruling of Hon‟ble 

Supreme Court of India in “Collector, Land Acquisition, Anantanag & 

Another Vs. Mst. Katiji and Others”, reported in  1987 2 SCC 107,   

wherein Supreme Court of India has observed as follows :-    

“The legislature has conferred the power to condone 

delay by enacting Section 5 (Any appeal or any 

application, other than an application under any of the 

provisions of Order XXI of the CPC, 1908, may be 

admitted after the prescribed period if the appellant or 

the applicant satisfies the court that he had sufficient 

cause for not preferring the appeal or making the 

application within such period) of the Indian Limitation 

Act of 1963 in order to enable the Courts to do 

substantial justice to parties by disposing of matters on 

'merits'. The expression "sufficient cause" employed by 

the legislature is adequately elastic to enable the courts 

to apply the law in a meaningful manner which 

subserves the ends of justice-that being the life-

purpose for the existence of the institution of Courts. It 

is common knowledge that this Court has been making 

a justifiably liberal approach in matters instituted in 

this Court. But the message does not appear to have 

percolated down to all the other Courts in the hierarchy. 

And such a liberal approach is adopted on principle as it 

is realized that:- 

1. Ordinarily a litigant does not stand to benefit by 

lodging an appeal late. 

2. Refusing to condone delay can result in a meritorious 

matter being thrown out at the very threshold and 
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cause of justice being defeated. As against this when 

delay is condoned the highest that can happen is that a 

cause would be decided on merits after hearing the 

parties. 

3. "Every day's delay must be explained" does not mean 

that a pedantic approach should be made. Why not 

every hour's delay, every second's delay? The doctrine 

must be applied in a rational common sense pragmatic 

manner. 

4. When substantial justice and technical 

considerations are pitted against each other, cause of 

substantial justice deserves to be preferred for the 

other side cannot claim to have vested right in injustice 

being done because of a non-deliberate delay. 

5. There is no presumption that delay is occasioned 

deliberately, or on account of culpable negligence, or on 

account of mala fides. A litigant does not stand to 

benefit by resorting to delay. In fact he runs a serious 

risk. 

6. It must be grasped that judiciary is respected not on 

account of its power to legalize injustice on technical 

grounds but because it is capable of removing injustice 

and is expected to do so. 

7.  Learned counsel for the revision petitioner has stated that 

as per the proviso to Section 142(b) of the Negotiable Instrument Act, the 

Court can take cognizance of a complaint u/s 138 of NI Act even beyond 

the prescribed period of one month of the date of cause of action, on 

satisfying the Court that the complainant had “sufficient cause” for not 

making the complaint within the prescribed time. Learned counsel has also 

argued that, admittedly, in the instant case was filed 9 months after the 

lapse of the prescribed time. However, it is argued by the learned counsel 

for the petitioner that the facts stated by the petitioner in his condonation 

of delay petition clearly shows that the complainant was not at fault and it 

was the compelling circumstances which resulted in delay in filing of the 

case.  Learned counsel for the petitioner has also submitted that the phase 

“sufficient cause” has also been used in Section 5 of the Limitation Act and 

there are many rulings of Hon‟ble Apex Court laying guidelines as to how 

the phase “sufficient cause” should be interpreted. Learned counsel has 
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submitted that the phase “sufficient cause” as appearing in Section 142(B) 

of NI Act, should get a similar interpretation as given to the said phase u/s 

5 of the Limitation Act and similar other statues.   

 

8.  Learned counsel has also cited a ruling of Hon‟ble Supreme 

Court of India in “Ram Nath Sao and Others Vs Gobardhan Sao and 

others” reported in (2002) 3 SCC 195 wherein it Hon‟ble Supreme Court 

of India held as follows :-  

“ The expression 'sufficient cause' within the meaning of 

Section 5 of the Limitation Act, 1963 (hereinafter 

referred to as 'the Act'), Order 22 Rule 9 of the Code of 

Civil Procedure (hereinafter referred to as 'the Code") as 

well as similar other provisions and the ambit of exercise 

of powers thereunder have been subject matter of 

consideration before this Court on numerous occasions. 

In the case of The State of West Bengal v. The 

Administrator, Howrah Municipality and Ors. MANU / SC 

/ 0534 / 1971 while considering scope of the expression 

'sufficient cause' within the meaning of Section 5 of the 

Act, this Court laid down that the said expression should 

receive a liberal construction so as to advance 

substantial justice when no negligence or inaction or 

want of bona fide is imputable to a party. 

9.  Learned counsel for the Opposite Party, on the other hand, 

has submitted that the documents on record itself shows that the daughter 

of the complainant‟s counsel was ill in the month of February itself and the 

engaged counsel for the complainant also knew that his daughter has to 

be taken to Delhi, however, knowingly he accepted the “brief” of the 

complainant and committed gross negligence of duty by not filing the case 

within the period of limitation. Learned counsel for the Opposite Party has 

also submitted that even if the “brief” could not be traced out and a 

complaint in writing could have been very easily made before the learned 

trial court as the materials which were required for filing the complaint 

could have been easily be obtained. Learned counsel for the Opposite 

Party has also submitted that though the complainant has mentioned in 
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paragraph 5 of his condonation of delay petition that it was sheer ill luck 

and the complainant had no hand in the same, however, both the 

complainant and his counsel were negligent in not filing the complaint 

within the prescribed period of limitation and by seeking condonation of 

delay, after a period of 9 months, they are attempting to abuse the 

process of the court. 

  

10.   It also appears from the record of the trial court that the 

learned counsel for the complainant had also submitted an affidavit himself 

on 16-08-2014 wherein he reiterated the facts stated in his condonation of 

delay petition describing as to why the case could not be filed within the 

prescribed period of limitation and how, later on, the “brief” was traced out 

in the bundle of old briefs. Learned counsel for the petitioner was not 

cross-examined by the other side. 

  

11.  Now, if we believe the contentions and facts stated by the 

learned counsel for the petitioner in his affidavit as well as condonation 

petition, it is apparent that for whatsoever reasons and circumstances, it 

was the counsel for the complainant who was at fault. Now the question is 

whether the fault was bonafide or whether it was a devise to cover up any 

ulterior motive of the complainant or his counsel.  

 

12.  Hon‟ble Supreme Court of India in “State of Haryana Vs. 

Chandra Mani and others” reported in (1996) 3 SCC 132, has 

observed as follows:-  

“What constitute sufficient cause cannot be laid down by 

hard and fast rules. In New India Insurance Co. Ltd. v. 

Smt. Shanti Misra MANU/SC/0547/1975 : 

[1976]2SCR266 , this Court held that discretion given by 

Section 5 should not be defined or crystallised so as to 

convert a discretionary matter into a rigid rule of law. 

The expression "sufficient cause" should received a 

liberal construction. In Inder Singh v. Kanshi Ram AIR 

(1917) PC 156 it was observed that true guide for a court 

to exercise the discretion Under Section 5 is whether the 
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appellant acted with reasonable diligence in prosecuting 

the appeal. In Shakuntala Devi Jain v. Kuntal Kumar and 

Ors. MANU/SC/0335/1968 : [1969]1SCR1006 , a Bench 

of three Judges had held that unless want of bona fides 

of such inaction or negligence as would deprive a party of 

the protection of Section 5 is proved, the application 

must not be thrown out or any delay cannot be refused to 

be condoned. 

5. In Concord of India Insurance Co. Ltd. v. Ninnala Devi 

and Ors. MANU/SC/0384/1979 : [1979]118ITR507(SC) , 

which is a case of negligence of the counsel which misled 

a litigant into delayed pursuit of his remedy, the default 

in delay was condoned. In Lala Mata Din v. A. Narayanan 

MANU/SC/0621/1969 : [1970]2SCR90 , this Court had 

held that there is no general proposition that mistake of 

counsel by itself is always sufficient cause for 

condonation of delay. It is always a question whether the 

mistake was bona fide or was merely a devise to cover an 

ulterior purpose. In that case it was held that the 

mistake committed by the counsel was bona fide and it 

was not tainted by any mala fide motive.” 

13.  It appears from the above that if the fault of the counsel for 

the complainant in not filing the complaint within the prescribed period of 

limitation is bonafide, the complainant cannot be made to suffer. In the 

instant case no benefit would have been accrued either to the complainant 

or to his counsel by delaying the filing of the complaint petition. Further, if 

we believe the testimony of learned counsel for the petitioner which 

remains uncontroverted, this court do not find any malafide purpose in 

causing the delay by the complainant or his counsel. The Judgments of 

Hon‟ble Supreme Court of India which has been referred to in this case, 

has stated that the expression “sufficient cause” should receive a liberal 

construction. Learned counsel for the petitioner has also cited a ruling of 

Hon‟ble Madras High Court in “S. Rajaram vs S. Seenivasan” reported 

in MANU/TM/7607/2007 wherein Hon‟ble Madras High Court condoned 

the delay of 13 months in filing the complaint u/s 138 of the Negotiable  
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Instrument Act by taking recourse to provision of Section 142 of the 

Negotiable Instrument Act. Therefore, in the instant case, though there is 

a delay of 9 months, however, the delay cannot be attributed to the 

petitioner/complainant as he has handed over the brief for the purpose of 

filing the complaint petition to his counsel on 14-04-2013 itself which is 

well within the period of limitation and the proposition that the litigant 

cannot be made to suffer due to negligence of his counsel appears to be 

applicable in this case for the end of substantial justice.  This Court is, 

therefore, of considered opinion that the learned Trial Magistrate has failed 

to consider all aspects of the facts stated in the condonation of delay 

petition in the light of the Guide lines laid down by Hon‟ble Apex Court. 

Furthermore, this Revisional Court is of opinion that the complainant had 

not adopted any dilatory tactics with any malafide motive and the cause 

shown by the petitioner, for not preferring the complaint within the 

prescribed period of limitation, can be regarded as „sufficient cause‟ as 

provided u/s 142(b) of the Negotiable Instrument Act..       

 

14.  For the reasons stated above, this Court is of considered 

opinion that the impugned order dated 26-02-2015 needs interference by 

this Revisional Court and accordingly, for the reasons stated in the 

foregoing paragraphs, the impugned order is hereby modified and the 

prayer for condoning the delay in filing the complaint by the present 

petitioner is hereby allowed. 

 

15.  Send back the case record of NI Case No. 07 of 2014 along 

with a copy of this Judgment to the Court of Sub-Divisional Judicial 

Magistrate(S), Sonitpur for further proceeding of the NI Case.  Both the 

parties shall appear before the court of Ld. Sub-Divisional Judicial 

Magistrate(S), Sonitpur on 9th March 2016. 
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16.     This Criminal Revision petition is accordingly disposed of on 

contest.  

 

17.  Given under my hand and seal of this court on this day, the 9th day 

of February, 2016 

 

 

 

 

          (M.K. Kalita) 
       Sessions Judge, 
       Sonitpur, Tezpur.  

Dictated and corrected by me. 
 
 
 
 
 
  (M.K. Kalita) 
 Sessions Judge, 
Sonitpur, Tezpur.  
 
 
 
Typed by me. 
 
(R. Hazarika), steno.  
 
 

 


